Rights and Benefits of Former Spouses of Soldiers Under the Uniformed Services Former Spouses Protection Act 

FACTS:

1.  The Uniformed Services Former Spouses Protection Act (USFSPA) is a federal law enacted by Congress to offer some protection to certain former spouses of retired members of the Armed Forces.  It allows states to divide military pensions upon divorce as marital property if that state divides other pensions in cases of divorce.  It allows some former spouses who have been awarded a share of retired pay by court order to receive direct payment of that share from the Defense Finance and Account Service (DFAS).  It also provides for certain other benefits for former spouses.

Rights to Retired Pay as Marital Property

a.  The law allows state courts to treat a portion of the retired Servicemember’s disposable retired pay as property of the former spouse and to award it to the former spouse.  The amount of the award is discretionary with the court.  However, most courts consider the length of the marriage and the length of military service creditable for retirement purposes in determining a former spouse’s share.

b.  By law only “disposable retired pay” can be divided by the court.  Disposable retired pay is the total monthly retired pay less federal debts and taxes, state and local taxes, government life insurance premiums and Survivor Benefit Plan (SBP) annuity payments. Disability pay is not subject to division as property of marriage, although it may be considered in awarding and computing child support and spousal support.

c.  Payment of a former spouse’s portion of retired pay awarded as property may be made directly to the spouse or former spouse by DFAS, if the court order specifically provides for a payment expressed in a certain dollar amount or as a percentage of the retired pay.  However, direct payments from DFAS are limited to marriages of ten years or more duration during which the Servicemember performed at least ten years or more of military service creditable toward retirement.

d.  However, a court may not award a portion of a service member's  disposable retired pay as property of the marriage to a former spouse in a divorce action unless the court has jurisdiction over the Servicemember because of residency (other than because of military assignment), domicile or the Servicemember’s consent to the court’s jurisdiction.

e.  Court orders issued after June 25, 1981, that do not contain a division of retired pay may be modified to divide it if such retroactive modification is allowable under the law of the particular state.

f.  The amount of a direct payment from DFAS to a spouse or former spouse under this law is limited to no more than 50 percent of the disposable retired pay (although additional amounts may be allowed to fulfill child support and spousal support  obligations).  If the court order awards an amount greater than 50 percent, DFAS cannot directly pay the excess.  The former spouse must go to court to collect such additional amounts, if payment is not voluntarily made by the retired Servicemember.

g.  For Servicemembers on active duty at the time the court order was issued, payments will be made only if the court order or other documents certify compliance with the terms of the Soldiers’ and Sailors’ Civil Relief Act in securing the court order.

             h.  Payments will begin to the spouse or former spouse not later than 90 days after effective service upon DFAS.  If the Servicemember is not yet entitled to retired pay, payments will begin no later than 90 days after the date the Servicemember becomes  entitled to receive retired pay.

i.  Payments will terminate upon the death of the former spouse or upon the death of the Servicemember, whichever occurs first, or under such other terms as the order provides.

j.  A court may not order a Servicemember to apply for retirement in order to initiate payments to a former spouse.

k.  DFAS will not consider arrearages in determining amounts payable from retired pay.  DFAS will pay only the current monthly amount.  However, arrearages ma be recovered if a garnishment order for arrearages is subsequently secured from the court by the former spouse and submitted to DFAS.

l.  To initiate the procedure for direct payment from an Army retiree’s pay, contact Defense Finance and Accounting Service, Cleveland DFAS-DGG/CL, P.O. Box 998002, Cleveland, Ohio  44199-8002.  Toll free number 1-888-332-7411.

3.  Rights to Retirement Pay and Alimony and Child Support Purposes.

a. The USFSPA allows child support and/or alimony to be withheld from a retiree’s retirement pay and sent directly to the former spouse by DFAS.  These payments may be in addition to payments of retired pay which are divided as property.  The spouse or former spouse must secure alimony.  The court order does not have to specifically state that the award is made as direct payment of retirement pay.

b.  The former spouse needs to meet a “10-year test” to receive direct payments for child and spousal support purposes.

4.  Other Military Benefits.

a.   Full Medical Benefits, Commissary, Theatre, and Exchange Privileges.

   (1)  The former spouse can receive full benefits if the former spouse meets the 20/20/20 test. This three-part test requires that the former spouse must have been married to the Servicemember for a period of at least 20 years.  The Servicemember must have performed at least 20 years of active creditable service toward retirement.  Finally, at least 20 years of marriage must overlap with at least 20 years of active service.  The former spouse must meet all three parts of the test to qualify for all benefits, with the exception of Legal Assistance services.  Former spouses are not eligible for Legal Assistance services.

     (2) A former spouse may be able to receive medical benefits if the divorce decree was final before 1 April 1985, they were married for 20 years, the soldier had 20 years of creditable service, and only 15 years of marriage overlapped with 20 years of service (the 20/20/15 test).

     (3) To receive full medical benefits the former spouse cannot be covered by any type of employer-sponsored medical coverage.  However, the former spouse can refuse employer-sponsored medical benefits and retain the military medical benefits in both civilian facilities and military service facilities.  If the former spouse is over the age of 65, the former spouse must possess a letter of Disallowance for Medicare from the Social Security administration to retain the right to care in civilian facilities (although it is not required to continue to receive care in military service facilities).

b.  Transitional Medical Benefits.

(1)  If the former spouse was married to the Soldier for 20 years, the Soldier performed at least 20 years of creditable service and at least 15 years of the marriage was concurrent with 20 years of service, the former spouse will receive one year of transitional medical benefits after which the former spouse will have a right to convert to a private group health plan by payment of the full premium.

(2) As in the 20/20/20 test, the former spouse cannot be covered by any type of employer-sponsored medical covered in remarriage.

       5.  Survivor’s Benefit Plan.

a.   A former spouse may be designated as the SBP beneficiary.

b.  A state court can order that a former spouse be designated as the SBP beneficiary and the retired Servicemember cannot change the designation unless the former spouse consents.   When there is a provision in a court order or an agreement approved by a court order, which requires the military retiree to make a former spouse SBP election, then the former spouse or his/her attorney should submit what is known as a "deemed election" request. The "deemed election" must be made within 1 year from the date of the court order or agreement that requires the military retiree to provide the former spouse SBP coverage. 

      6.   Special Separation Payments.  As part of the downsizing of the Armed Forces, some  Servicemembers are being offered annual payments (VSI) or a lump sum (SSB) if they elect to leave active duty before retirement.  While these payments are not retired pay, some state courts have divided them as martial property.  You should discuss such payments with a legal assistance attorney.

